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PART 227—REGULATION 
CROWDFUNDING, GENERAL 
RULES AND REGULATIONS 

AUTHORITY: 15 U.S.C. 77d, 77d–1, 77s, 78c, 
78o, 78q, 78w, 78mm, and Pub. L. 112–106, secs. 
301–305, 126 Stat. 306 (2012). 

SOURCE: 80 FR 71536, Nov. 16, 2015, unless 
otherwise noted. 

§ 227.400 Registration of funding por-
tals. 

(a) Registration. A funding portal 
must register with the Commission, by 
filing a complete Form Funding Portal 
(§ 249.2000 of this chapter) in accordance 
with the instructions on the form, and 
become a member of a national securi-
ties association registered under sec-
tion 15A of the Exchange Act (15 U.S.C. 
78o–3). The registration will be effec-
tive the later of: 

(1) Thirty calendar days after the 
date that the registration is received 
by the Commission; or 

(2) The date the funding portal is ap-
proved for membership by a national 
securities association registered under 
section 15A of the Exchange Act (15 
U.S.C. 78o–3). 

(b) Amendments to registration. A fund-
ing portal must file an amendment to 
Form Funding Portal (§ 249.2000 of this 
chapter) within 30 days of any of the 
information previously submitted on 
Form Funding Portal becoming inac-
curate for any reason. 

(c) Successor registration. (1) If a fund-
ing portal succeeds to and continues 
the business of a registered funding 
portal, the registration of the prede-
cessor will remain effective as the reg-
istration of the successor if the suc-
cessor, within 30 days after such suc-
cession, files a registration on Form 
Funding Portal (§ 249.2000 of this chap-
ter) and the predecessor files a with-
drawal on Form Funding Portal; pro-
vided, however, that the registration of 
the predecessor funding portal will be 
deemed withdrawn 45 days after reg-
istration on Form Funding Portal is 
filed by the successor. 

(2) Notwithstanding paragraph (c)(1) 
of this section, if a funding portal suc-
ceeds to and continues the business of 
a registered funding portal and the suc-
cession is based solely on a change of 

the predecessor’s date or state of incor-
poration, form of organization, or com-
position of a partnership, the successor 
may, within 30 days after the succes-
sion, amend the registration of the 
predecessor on Form Funding Portal 
(§ 249.2000 of this chapter) to reflect 
these changes. 

(d) Withdrawal. A funding portal 
must promptly file a withdrawal of reg-
istration on Form Funding Portal 
(§ 249.2000 of this chapter) in accordance 
with the instructions on the form upon 
ceasing to operate as a funding portal. 
Withdrawal will be effective on the 
later of 30 days after receipt by the 
Commission (after the funding portal is 
no longer operational), or within such 
longer period of time as to which the 
funding portal consents or which the 
Commission by order may determine as 
necessary or appropriate in the public 
interest or for the protection of inves-
tors. 

(e) Applications and reports. The appli-
cations and reports provided for in this 
section shall be considered filed when a 
complete Form Funding Portal 
(§ 249.2000 of this chapter) is submitted 
with the Commission. Duplicate origi-
nals of the applications and reports 
provided for in this section must be 
filed with surveillance personnel des-
ignated by any registered national se-
curities association of which the fund-
ing portal is a member. 

(f) Nonresident funding portals. Reg-
istration pursuant to this section by a 
nonresident funding portal shall be 
conditioned upon there being an infor-
mation sharing arrangement in place 
between the Commission and the com-
petent regulator in the jurisdiction 
under the laws of which the non-
resident funding portal is organized or 
where it has its principal place of busi-
ness, that is applicable to the non-
resident funding portal. 

(1) Definition. For purposes of this 
section, the term nonresident funding 
portal shall mean a funding portal in-
corporated in or organized under the 
laws of a jurisdiction outside of the 
United States or its territories, or hav-
ing its principal place of business in 
any place not in the United States or 
its territories. 

(2) Power of attorney. (i) Each non-
resident funding portal registered or 
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applying for registration pursuant to 
this section shall obtain a written con-
sent and power of attorney appointing 
an agent in the United States, other 
than the Commission or a Commission 
member, official or employee, upon 
whom may be served any process, 
pleadings or other papers in any action 
under the federal securities laws. This 
consent and power of attorney must be 
signed by the nonresident funding por-
tal and the named agent(s) for service 
of process. 

(ii) Each nonresident funding portal 
registered or applying for registration 
pursuant to this section shall, at the 
time of filing its application on Form 
Funding Portal (§ 249.2000 of this chap-
ter), furnish to the Commission the 
name and address of its United States 
agent for service of process on Sched-
ule C to the Form. 

(iii) Any change of a nonresident 
funding portal’s agent for service of 
process and any change of name or ad-
dress of a nonresident funding portal’s 
existing agent for service of process 
shall be communicated promptly to the 
Commission through amendment of the 
Schedule C to Form Funding Portal 
(§ 249.2000 of this chapter). 

(iv) Each nonresident funding portal 
must promptly appoint a successor 
agent for service of process if the non-
resident funding portal discharges its 
identified agent for service of process 
or if its agent for service of process is 
unwilling or unable to accept service 
on behalf of the nonresident funding 
portal. 

(v) Each nonresident funding portal 
must maintain, as part of its books and 
records, the written consent and power 
of attorney identified in paragraph 
(f)(2)(i) of this section for at least three 
years after the agreement is termi-
nated. 

(3) Access to books and records; inspec-
tions and examinations—(i) Certification 
and opinion of counsel. Any nonresident 
funding portal applying for registra-
tion pursuant to this section shall: 

(A) Certify on Schedule C to Form 
Funding Portal (§ 249.2000 of this chap-
ter) that the nonresident funding por-
tal can, as a matter of law, and will 
provide the Commission and any reg-
istered national securities association 
of which it becomes a member with 

prompt access to the books and records 
of such nonresident funding portal and 
can, as a matter of law, and will sub-
mit to onsite inspection and examina-
tion by the Commission and any reg-
istered national securities association 
of which it becomes a member; and 

(B) Provide an opinion of counsel 
that the nonresident funding portal 
can, as a matter of law, provide the 
Commission and any registered na-
tional securities association of which it 
becomes a member with prompt access 
to the books and records of such non-
resident funding portal and can, as a 
matter of law, submit to onsite inspec-
tion and examination by the Commis-
sion and any registered national secu-
rities association of which it becomes a 
member. 

(ii) Amendments. The nonresident 
funding portal shall re-certify, on 
Schedule C to Form Funding Portal 
(§ 249.2000 of this chapter), within 90 
days after any changes in the legal or 
regulatory framework that would im-
pact the nonresident funding portal’s 
ability to provide, or the manner in 
which it provides, the Commission, or 
any registered national securities asso-
ciation of which it is a member, with 
prompt access to its books and records 
or that would impact the Commission’s 
or such registered national securities 
association’s ability to inspect and ex-
amine the nonresident funding portal. 
The re-certification shall be accom-
panied by a revised opinion of counsel 
describing how, as a matter of law, the 
nonresident funding portal can con-
tinue to meet its obligations under 
paragraphs (f)(3)(i)(A) and (B) of this 
section. 

EFFECTIVE DATE NOTE: At 80 FR 71537, Nov. 
16, 2015, part 227 was revised, effective May 
16, 2016. For the convenience of the user, the 
revised text is set forth as follows: 

PART 227—REGULATION 
CROWDFUNDING, GENERAL RULES 
AND REGULATIONS 

Subpart A—General 

Sec. 
227.100 Crowdfunding exemption and re-

quirements. 

Subpart B—Requirements for Issuers 

227.201 Disclosure requirements. 
227.202 Ongoing reporting requirements. 
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227.203 Filing requirements and form. 
227.204 Advertising. 
227.205 Promoter compensation. 

Subpart C—Requirements for Intermediaries 

227.300 Intermediaries. 
227.301 Measures to reduce risk of fraud. 
227.302 Account opening. 
227.303 Requirements with respect to trans-

actions. 
227.304 Completion of offerings, cancella-

tions and reconfirmations. 
227.305 Payments to third parties. 

Subpart D—Funding Portal Regulation 

227.400 Registration of funding portals. 
227.401 Exemption. 
227.402 Conditional safe harbor. 
227.403 Compliance. 
227.404 Records to be made and kept by 

funding portals. 

Subpart E—Miscellaneous Provisions 

227.501 Restrictions on resales. 
227.502 Insignificant deviations from a term, 

condition or requirement of this part 
(Regulation Crowdfunding). 

227.503 Disqualification provisions. 

AUTHORITY: 15 U.S.C. 77d, 77d–1, 77s, 78c, 
78o, 78q, 78w, 78mm, and Pub. L. 112–106, secs. 
301–305, 126 Stat. 306 (2012). 

Subpart A—General 
§ 227.100 Crowdfunding exemption and re-

quirements. 
(a) Exemption. An issuer may offer or sell 

securities in reliance on section 4(a)(6) of the 
Securities Act of 1933 (the ‘‘Securities Act’’) 
(15 U.S.C. 77d(a)(6)), provided that: 

(1) The aggregate amount of securities sold 
to all investors by the issuer in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) during the 12-month period pre-
ceding the date of such offer or sale, includ-
ing the securities offered in such trans-
action, shall not exceed $1,000,000; 

(2) The aggregate amount of securities sold 
to any investor across all issuers in reliance 
on section 4(a)(6) of the Securities Act (15 
U.S.C. 77d(a)(6)) during the 12-month period 
preceding the date of such transaction, in-
cluding the securities sold to such investor 
in such transaction, shall not exceed: 

(i) The greater of $2,000 or 5 percent of the 
lesser of the investor’s annual income or net 
worth if either the investor’s annual income 
or net worth is less than $100,000; or 

(ii) 10 percent of the lesser of the investor’s 
annual income or net worth, not to exceed 
an amount sold of $100,000, if both the inves-
tor’s annual income and net worth are equal 
to or more than $100,000; 

Instruction 1 to paragraph (a)(2). To deter-
mine the investment limit for a natural per-
son, the person’s annual income and net 

worth shall be calculated as those values are 
calculated for purposes of determining ac-
credited investor status in accordance with 
§ 230.501 of this chapter. 

Instruction 2 to paragraph (a)(2). A person’s 
annual income and net worth may be cal-
culated jointly with that person’s spouse; 
however, when such a joint calculation is 
used, the aggregate investment of the inves-
tor spouses may not exceed the limit that 
would apply to an individual investor at that 
income or net worth level. 

Instruction 3 to paragraph (a)(2). An issuer 
offering and selling securities in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) may rely on the efforts of an inter-
mediary required by § 227.303(b) to ensure 
that the aggregate amount of securities pur-
chased by an investor in offerings pursuant 
to section 4(a)(6) of the Securities Act will 
not cause the investor to exceed the limit set 
forth in section 4(a)(6) of the Securities Act 
and § 227.100(a)(2), provided that the issuer 
does not know that the investor has exceed-
ed the investor limits or would exceed the in-
vestor limits as a result of purchasing secu-
rities in the issuer’s offering. 

(3) The transaction is conducted through 
an intermediary that complies with the re-
quirements in section 4A(a) of the Securities 
Act (15 U.S.C. 77d–1(a)) and the related re-
quirements in this part, and the transaction 
is conducted exclusively through the 
intermediary’s platform; and 

Instruction to paragraph (a)(3). An issuer 
shall not conduct an offering or concurrent 
offerings in reliance on section 4(a)(6) of the 
Securities Act of 1933 (15 U.S.C. 77d(a)(6)) 
using more than one intermediary. 

(4) The issuer complies with the require-
ments in section 4A(b) of the Securities Act 
(15 U.S.C. 77d–1(b)) and the related require-
ments in this part; provided, however, that 
the failure to comply with §§ 227.202, 
227.203(a)(3) and 227.203(b) shall not prevent 
an issuer from relying on the exemption pro-
vided by section 4(a)(6) of the Securities Act 
(15 U.S.C. 77d(a)(6)). 

(b) Applicability. The crowdfunding exemp-
tion shall not apply to transactions involv-
ing the offer or sale of securities by any 
issuer that: 

(1) Is not organized under, and subject to, 
the laws of a State or territory of the United 
States or the District of Columbia; 

(2) Is subject to the requirement to file re-
ports pursuant to section 13 or section 15(d) 
of the Securities Exchange Act of 1934 (the 
‘‘Exchange Act’’) (15 U.S.C. 78m or 78o(d)); 

(3) Is an investment company, as defined in 
section 3 of the Investment Company Act of 
1940 (15 U.S.C. 80a-3), or is excluded from the 
definition of investment company by section 
3(b) or section 3(c) of that Act (15 U.S.C. 80a– 
3(b) or 80a–3(c)); 

VerDate Sep<11>2014 14:06 Jun 15, 2016 Jkt 238059 PO 00000 Frm 00353 Fmt 8010 Sfmt 8003 Y:\SGML\238059.XXX 238059eh
ie

rs
 o

n 
D

S
K

5V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



344 

17 CFR Ch. II (4–1–16 Edition) § 227.400 

(4) Is not eligible to offer or sell securities 
in reliance on section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)) as a result of a 
disqualification as specified in § 227.503(a); 

(5) Has sold securities in reliance on sec-
tion 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) and has not filed with the Commis-
sion and provided to investors, to the extent 
required, the ongoing annual reports re-
quired by this part during the two years im-
mediately preceding the filing of the re-
quired offering statement; or 

Instruction to paragraph (b)(5). An issuer de-
linquent in its ongoing reports can again 
rely on section 4(a)(6) of the Securities Act 
(15 U.S.C. 77d(a)(6)) once it has filed with the 
Commission and provided to investors both 
of the annual reports required during the 
two years immediately preceding the filing 
of the required offering statement. 

(6) Has no specific business plan or has in-
dicated that its business plan is to engage in 
a merger or acquisition with an unidentified 
company or companies. 

(c) Issuer. For purposes of § 227.201(r), calcu-
lating aggregate amounts offered and sold in 
§ 227.100(a) and § 227.201(t), and determining 
whether an issuer has previously sold securi-
ties in § 227.201(t)(3), issuer includes all enti-
ties controlled by or under common control 
with the issuer and any predecessors of the 
issuer. 

Instruction to paragraph (c). The term con-
trol means the possession, direct or indirect, 
of the power to direct or cause the direction 
of the management and policies of the enti-
ty, whether through the ownership of voting 
securities, by contract or otherwise. 

(d) Investor. For purposes of this part, in-
vestor means any investor or any potential 
investor, as the context requires. 

Subpart B—Requirements for Issuers 

§ 227.201 Disclosure requirements. 
An issuer offering or selling securities in 

reliance on section 4(a)(6) of the Securities 
Act (15 U.S.C. 77d(a)(6)) and in accordance 
with section 4A of the Securities Act (15 
U.S.C. 77d–1) and this part must file with the 
Commission and provide to investors and the 
relevant intermediary the following informa-
tion: 

(a) The name, legal status (including its 
form of organization, jurisdiction in which it 
is organized and date of organization), phys-
ical address and Web site of the issuer; 

(b) The names of the directors and officers 
(and any persons occupying a similar status 
or performing a similar function) of the 
issuer, all positions and offices with the 
issuer held by such persons, the period of 
time in which such persons served in the po-
sition or office and their business experience 
during the past three years, including: 

(1) Each person’s principal occupation and 
employment, including whether any officer 
is employed by another employer; and 

(2) The name and principal business of any 
corporation or other organization in which 
such occupation and employment took place. 

Instruction to paragraph (b). For purposes of 
this paragraph (b), the term officer means a 
president, vice president, secretary, treas-
urer or principal financial officer, comp-
troller or principal accounting officer, and 
any person routinely performing similar 
functions. 

(c) The name of each person, as of the most 
recent practicable date but no earlier than 
120 days prior to the date the offering state-
ment or report is filed, who is a beneficial 
owner of 20 percent or more of the issuer’s 
outstanding voting equity securities, cal-
culated on the basis of voting power; 

(d) A description of the business of the 
issuer and the anticipated business plan of 
the issuer; 

(e) The current number of employees of the 
issuer; 

(f) A discussion of the material factors 
that make an investment in the issuer specu-
lative or risky; 

(g) The target offering amount and the 
deadline to reach the target offering amount, 
including a statement that if the sum of the 
investment commitments does not equal or 
exceed the target offering amount at the of-
fering deadline, no securities will be sold in 
the offering, investment commitments will 
be cancelled and committed funds will be re-
turned; 

(h) Whether the issuer will accept invest-
ments in excess of the target offering 
amount and, if so, the maximum amount 
that the issuer will accept and how over-
subscriptions will be allocated, such as on a 
pro-rata, first come-first served, or other 
basis; 

(i) A description of the purpose and in-
tended use of the offering proceeds; 

Instruction to paragraph (i). An issuer must 
provide a reasonably detailed description of 
any intended use of proceeds, such that in-
vestors are provided with enough informa-
tion to understand how the offering proceeds 
will be used. If an issuer has identified a 
range of possible uses, the issuer should iden-
tify and describe each probable use and the 
factors the issuer may consider in allocating 
proceeds among the potential uses. If the 
issuer will accept proceeds in excess of the 
target offering amount, the issuer must de-
scribe the purpose, method for allocating 
oversubscriptions, and intended use of the 
excess proceeds with similar specificity. 

(j) A description of the process to complete 
the transaction or cancel an investment 
commitment, including a statement that: 
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(1) Investors may cancel an investment 
commitment until 48 hours prior to the dead-
line identified in the issuer’s offering mate-
rials; 

(2) The intermediary will notify investors 
when the target offering amount has been 
met; 

(3) If an issuer reaches the target offering 
amount prior to the deadline identified in its 
offering materials, it may close the offering 
early if it provides notice about the new of-
fering deadline at least five business days 
prior to such new offering deadline (absent a 
material change that would require an ex-
tension of the offering and reconfirmation of 
the investment commitment); and 

(4) If an investor does not cancel an invest-
ment commitment before the 48-hour period 
prior to the offering deadline, the funds will 
be released to the issuer upon closing of the 
offering and the investor will receive securi-
ties in exchange for his or her investment; 

(k) A statement that if an investor does 
not reconfirm his or her investment commit-
ment after a material change is made to the 
offering, the investor’s investment commit-
ment will be cancelled and the committed 
funds will be returned; 

(l) The price to the public of the securities 
or the method for determining the price, pro-
vided that, prior to any sale of securities, 
each investor shall be provided in writing 
the final price and all required disclosures; 

(m) A description of the ownership and 
capital structure of the issuer, including: 

(1) The terms of the securities being of-
fered and each other class of security of the 
issuer, including the number of securities 
being offered and/or outstanding, whether or 
not such securities have voting rights, any 
limitations on such voting rights, how the 
terms of the securities being offered may be 
modified and a summary of the differences 
between such securities and each other class 
of security of the issuer, and how the rights 
of the securities being offered may be mate-
rially limited, diluted or qualified by the 
rights of any other class of security of the 
issuer; 

(2) A description of how the exercise of 
rights held by the principal shareholders of 
the issuer could affect the purchasers of the 
securities being offered; 

(3) The name and ownership level of each 
person, as of the most recent practicable 
date but no earlier than 120 days prior to the 
date the offering statement or report is filed, 
who is the beneficial owner of 20 percent or 
more of the issuer’s outstanding voting eq-
uity securities, calculated on the basis of 
voting power; 

(4) How the securities being offered are 
being valued, and examples of methods for 
how such securities may be valued by the 
issuer in the future, including during subse-
quent corporate actions; 

(5) The risks to purchasers of the securities 
relating to minority ownership in the issuer 
and the risks associated with corporate ac-
tions including additional issuances of secu-
rities, issuer repurchases of securities, a sale 
of the issuer or of assets of the issuer or 
transactions with related parties; and 

(6) A description of the restrictions on 
transfer of the securities, as set forth in 
§ 227.501; 

(n) The name, SEC file number and Central 
Registration Depository (CRD) number (as 
applicable) of the intermediary through 
which the offering is being conducted; 

(o) A description of the intermediary’s fi-
nancial interests in the issuer’s transaction 
and in the issuer, including: 

(1) The amount of compensation to be paid 
to the intermediary, whether as a dollar 
amount or a percentage of the offering 
amount, or a good faith estimate if the exact 
amount is not available at the time of the 
filing, for conducting the offering, including 
the amount of referral and any other fees as-
sociated with the offering, and 

(2) Any other direct or indirect interest in 
the issuer held by the intermediary, or any 
arrangement for the intermediary to acquire 
such an interest; 

(p) A description of the material terms of 
any indebtedness of the issuer, including the 
amount, interest rate, maturity date and 
any other material terms; 

(q) A description of exempt offerings con-
ducted within the past three years; 

Instruction to paragraph (q). In providing a 
description of any prior exempt offerings, 
disclose: 

(1) The date of the offering; 
(2) The offering exemption relied upon; 
(3) The type of securities offered; and 
(4) The amount of securities sold and the 

use of proceeds; 
(r) A description of any transaction since 

the beginning of the issuer’s last fiscal year, 
or any currently proposed transaction, to 
which the issuer was or is to be a party and 
the amount involved exceeds five percent of 
the aggregate amount of capital raised by 
the issuer in reliance on section 4(a)(6) of the 
Securities Act (15 U.S.C. 77d(a)(6)) during the 
preceding 12-month period, inclusive of the 
amount the issuer seeks to raise in the cur-
rent offering under section 4(a)(6) of the Se-
curities Act, in which any of the following 
persons had or is to have a direct or indirect 
material interest: 

(1) Any director or officer of the issuer; 
(2) Any person who is, as of the most re-

cent practicable date but no earlier than 120 
days prior to the date the offering statement 
or report is filed, the beneficial owner of 20 
percent or more of the issuer’s outstanding 
voting equity securities, calculated on the 
basis of voting power; 
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(3) If the issuer was incorporated or orga-
nized within the past three years, any pro-
moter of the issuer; or 

(4) Any member of the family of any of the 
foregoing persons, which includes a child, 
stepchild, grandchild, parent, stepparent, 
grandparent, spouse or spousal equivalent, 
sibling, mother-in-law, father-in-law, son-in- 
law, daughter-in-law, brother-in-law, or sis-
ter-in-law, and shall include adoptive rela-
tionships. The term spousal equivalent means 
a cohabitant occupying a relationship gen-
erally equivalent to that of a spouse. 

Instruction 1 to paragraph (r). For each 
transaction identified, disclose the name of 
the specified person and state his or her rela-
tionship to the issuer, and the nature and, 
where practicable, the approximate amount 
of his or her interest in the transaction. The 
amount of such interest shall be computed 
without regard to the amount of the profit or 
loss involved in the transaction. Where it is 
not practicable to state the approximate 
amount of the interest, the approximate 
amount involved in the transaction shall be 
disclosed. 

Instruction 2 to paragraph (r). For purposes 
of paragraph (r), a transaction includes, but 
is not limited to, any financial transaction, 
arrangement or relationship (including any 
indebtedness or guarantee of indebtedness) 
or any series of similar transactions, ar-
rangements or relationships. 

(s) A discussion of the issuer’s financial 
condition, including, to the extent material, 
liquidity, capital resources and historical re-
sults of operations; 

Instruction 1 to paragraph (s). The discus-
sion must cover each period for which finan-
cial statements of the issuer are provided. 
An issuer also must include a discussion of 
any material changes or trends known to 
management in the financial condition and 
results of operations of the issuer subsequent 
to the period for which financial statements 
are provided. 

Instruction 2 to paragraph (s). For issuers 
with no prior operating history, the discus-
sion should focus on financial milestones and 
operational, liquidity and other challenges. 
For issuers with an operating history, the 
discussion should focus on whether historical 
results and cash flows are representative of 
what investors should expect in the future. 
Issuers should take into account the pro-
ceeds of the offering and any other known or 
pending sources of capital. Issuers also 
should discuss how the proceeds from the of-
fering will affect the issuer’s liquidity, 
whether receiving these funds and any other 
additional funds is necessary to the viability 
of the business, and how quickly the issuer 
anticipates using its available cash. In addi-
tion, issuers should describe the other avail-
able sources of capital to the business, such 
as lines of credit or required contributions 
by shareholders. 

Instruction 3 to paragraph (s). References to 
the issuer in this paragraph and its instruc-
tions refer to the issuer and its predecessors, 
if any. 

(t) For offerings that, together with all 
other amounts sold under section 4(a)(6) of 
the Securities Act (15 U.S.C. 77d(a)(6)) within 
the preceding 12-month period, have, in the 
aggregate, the following target offering 
amounts: 

(1) $100,000 or less, the amount of total in-
come, taxable income and total tax, or the 
equivalent line items, as reported on the fed-
eral income tax returns filed by the issuer 
for the most recently completed year (if 
any), which shall be certified by the prin-
cipal executive officer of the issuer to reflect 
accurately the information reported on the 
issuer’s federal income tax returns, and fi-
nancial statements of the issuer, which shall 
be certified by the principal executive officer 
of the issuer to be true and complete in all 
material respects. If financial statements of 
the issuer are available that have either been 
reviewed or audited by a public accountant 
that is independent of the issuer, the issuer 
must provide those financial statements in-
stead and need not include the information 
reported on the federal income tax returns or 
the certifications of the principal executive 
officer; 

(2) More than $100,000, but not more than 
$500,000, financial statements of the issuer 
reviewed by a public accountant that is inde-
pendent of the issuer. If financial statements 
of the issuer are available that have been au-
dited by a public accountant that is inde-
pendent of the issuer, the issuer must pro-
vide those financial statements instead and 
need not include the reviewed financial 
statements; and 

(3) More than $500,000, financial statements 
of the issuer audited by a public accountant 
that is independent of the issuer; provided, 
however, that for issuers that have not pre-
viously sold securities in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)), offerings that have a target offer-
ing amount of more than $500,000, but not 
more than $1,000,000, financial statements of 
the issuer reviewed by a public accountant 
that is independent of the issuer. If financial 
statements of the issuer are available that 
have been audited by a public accountant 
that is independent of the issuer, the issuer 
must provide those financial statements in-
stead and need not include the reviewed fi-
nancial statements. 

Instruction 1 to paragraph (t). To determine 
the financial statements required under this 
paragraph (t), an issuer must aggregate 
amounts sold in reliance on section 4(a)(6) of 
the Securities Act (15 U.S.C. 77d(a)(6)) within 
the preceding 12-month period and the offer-
ing amount in the offering for which disclo-
sure is being provided. If the issuer will ac-
cept proceeds in excess of the target offering 
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amount, the issuer must include the max-
imum offering amount that the issuer will 
accept in the calculation to determine the fi-
nancial statements required under this para-
graph (t). 

Instruction 2 to paragraph (t). An issuer may 
voluntarily meet the requirements of this 
paragraph (t) for a higher aggregate target 
offering amount. 

Instruction 3 to paragraph (t). The financial 
statements must be prepared in accordance 
with U.S. generally accepted accounting 
principles and include balance sheets, state-
ments of comprehensive income, statements 
of cash flows, statements of changes in 
stockholders’ equity and notes to the finan-
cial statements. If the financial statements 
are not audited, they must be labeled as 
‘‘unaudited.’’ The financial statements must 
cover the two most recently completed fiscal 
years or the period(s) since inception, if 
shorter. 

Instruction 4 to paragraph (t). For an offer-
ing conducted in the first 120 days of a fiscal 
year, the financial statements provided may 
be for the two fiscal years prior to the 
issuer’s most recently completed fiscal year; 
however, financial statements for the two 
most recently completed fiscal years must 
be provided if they are otherwise available. 
If more than 120 days have passed since the 
end of the issuer’s most recently completed 
fiscal year, the financial statements pro-
vided must be for the issuer’s two most re-
cently completed fiscal years. If the 120th 
day falls on a Saturday, Sunday, or holiday, 
the next business day shall be considered the 
120th day for purposes of determining the age 
of the financial statements. 

Instruction 5 to paragraph (t). An issuer may 
elect to delay complying with any new or re-
vised financial accounting standard that ap-
plies to companies that are not issuers (as 
defined under section 2(a) of the Sarbanes- 
Oxley Act of 2002 (15 U.S.C. 7201(a)) until the 
date that such companies are required to 
comply with such new or revised accounting 
standard. Issuers electing this accommoda-
tion must disclose it at the time the issuer 
files its offering statement and apply the 
election to all standards. Issuers electing not 
to use this accommodation must forgo this 
accommodation for all financial accounting 
standards and may not elect to rely on this 
accommodation in any future filings. 

Instruction 6 to paragraph (t). An issuer re-
quired to provide information from a tax re-
turn under paragraph (t)(1) of this section 
before filing a tax return with the U.S. Inter-
nal Revenue Service for the most recently 
completed fiscal year may provide informa-
tion from its tax return for the prior year (if 
any), provided that the issuer provides infor-
mation from the tax return for the most re-
cently completed fiscal year when it is filed 
with the U.S. Internal Revenue Service (if 
the tax return is filed during the offering pe-

riod). An issuer that requested an extension 
from the U.S. Internal Revenue Service 
would not be required to provide information 
from the tax return until the date the return 
is filed, if filed during the offering period. If 
an issuer has not yet filed a tax return and 
is not required to file a tax return before the 
end of the offering period, then the tax re-
turn information does not need to be pro-
vided. 

Instruction 7 to paragraph (t). An issuer pro-
viding financial statements that are not au-
dited or reviewed and tax information as 
specified under paragraph (t)(1) of this sec-
tion must have its principal executive officer 
provide the following certification: 

I, [identify the certifying individual], cer-
tify that: 

(1) the financial statements of [identify the 
issuer] included in this Form are true and 
complete in all material respects; and 

(2) the tax return information of [identify 
the issuer] included in this Form reflects ac-
curately the information reported on the tax 
return for [identify the issuer] filed for the 
fiscal year ended [date of most recent tax re-
turn]. 

[Signature and title]. 
Instruction 8 to paragraph (t). Financial 

statement reviews shall be conducted in ac-
cordance with the Statements on Standards 
for Accounting and Review Services issued 
by the Accounting and Review Services Com-
mittee of the American Institute of Certified 
Public Accountants. A signed review report 
must accompany the reviewed financial 
statements, and an issuer must notify the 
public accountant of the issuer’s intended 
use of the review report in the offering. An 
issuer will not be in compliance with the re-
quirement to provide reviewed financial 
statements if the review report includes 
modifications. 

Instruction 9 to paragraph (t). Financial 
statement audits shall be conducted in ac-
cordance with either auditing standards 
issued by the American Institute of Certified 
Public Accountants (referred to as U.S. Gen-
erally Accepted Auditing Standards) or the 
standards of the Public Company Accounting 
Oversight Board. A signed audit report must 
accompany audited financial statements, 
and an issuer must notify the public ac-
countant of the issuer’s intended use of the 
audit report in the offering. An issuer will 
not be in compliance with the requirement 
to provide audited financial statements if 
the audit report includes a qualified opinion, 
an adverse opinion, or a disclaimer of opin-
ion. 

Instruction 10 to paragraph (t). To qualify as 
a public accountant that is independent of 
the issuer for purposes of this part, the ac-
countant must satisfy the independence 
standards of either: 

(i) 17 CFR 210.2–01 of this chapter, or 
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(ii) The American Institute of Certified 
Public Accountants. The public accountant 
that audits or reviews the financial state-
ments provided by an issuer must be: 

(A) Duly registered and in good standing as 
a certified public accountant under the laws 
of the place of his or her residence or prin-
cipal office; or 

(B) In good standing and entitled to prac-
tice as a public accountant under the laws of 
his or her place of residence or principal of-
fice. 

Instruction 11 to paragraph (t). Except as set 
forth in § 227.100(c), references to the issuer 
in this paragraph (t) and its instructions (2) 
through (10) refer to the issuer and its prede-
cessors, if any. 

(u) Any matters that would have triggered 
disqualification under § 227.503(a) but oc-
curred before May 16, 2016. The failure to 
provide such disclosure shall not prevent an 
issuer from continuing to rely on the exemp-
tion provided by section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)) if the issuer es-
tablishes that it did not know and, in the ex-
ercise of reasonable care, could not have 
known of the existence of the undisclosed 
matter or matters; 

Instruction to paragraph (u). An issuer will 
not be able to establish that it could not 
have known of a disqualification unless it 
has made factual inquiry into whether any 
disqualifications exist. The nature and scope 
of the factual inquiry will vary based on the 
facts and circumstances concerning, among 
other things, the issuer and the other offer-
ing participants. 

(v) Updates regarding the progress of the 
issuer in meeting the target offering 
amount, to be provided in accordance with 
§ 227.203; 

(w) Where on the issuer’s Web site inves-
tors will be able to find the issuer’s annual 
report, and the date by which such report 
will be available on the issuer’s Web site; 

(x) Whether the issuer or any of its prede-
cessors previously failed to comply with the 
ongoing reporting requirements of § 227.202; 
and 

(y) Any material information necessary in 
order to make the statements made, in light 
of the circumstances under which they were 
made, not misleading. 

Instruction to § 227.201. If disclosure pro-
vided pursuant to any paragraph of this sec-
tion also satisfies the requirements of one or 
more other paragraphs of this section, it is 
not necessary to repeat the disclosure. In-
stead of repeating information, an issuer 
may include a cross-reference to disclosure 
contained elsewhere in the offering state-
ment or report, including to information in 
the financial statements. 

§ 227.202 Ongoing reporting requirements. 
(a) An issuer that has offered and sold se-

curities in reliance on section 4(a)(6) of the 

Securities Act (15 U.S.C. 77d(a)(6)) and in ac-
cordance with section 4A of the Securities 
Act (15 U.S.C. 77d–1) and this part must file 
with the Commission and post on the issuer’s 
Web site an annual report along with the fi-
nancial statements of the issuer certified by 
the principal executive officer of the issuer 
to be true and complete in all material re-
spects and a description of the financial con-
dition of the issuer as described in 
§ 227.201(s). If, however, an issuer has avail-
able financial statements that have either 
been reviewed or audited by a public ac-
countant that is independent of the issuer, 
those financial statements must be provided 
and the certification by the principal execu-
tive officer will not be required. The annual 
report also must include the disclosure re-
quired by paragraphs (a), (b), (c), (d), (e), (f), 
(m), (p), (q), (r), and (x) of § 227.201. The re-
port must be filed in accordance with the re-
quirements of § 227.203 and Form C (§ 239.900 
of this chapter) and no later than 120 days 
after the end of the fiscal year covered by 
the report. 

Instruction 1 to paragraph (a). Instructions 
(3), (8), (9), (10), and (11) to paragraph (t) of 
§ 227.201 shall apply for purposes of this sec-
tion. 

Instruction 2 to paragraph (a). An issuer pro-
viding financial statements that are not au-
dited or reviewed must have its principal ex-
ecutive officer provide the following certifi-
cation: 

I, [identify the certifying individual], cer-
tify that the financial statements of [iden-
tify the issuer] included in this Form are 
true and complete in all material respects. 

[Signature and title]. 
(b) An issuer must continue to comply 

with the ongoing reporting requirements 
until one of the following occurs: 

(1) The issuer is required to file reports 
under section 13(a) or section 15(d) of the Ex-
change Act (15 U.S.C. 78m(a) or 78o(d)); 

(2) The issuer has filed, since its most re-
cent sale of securities pursuant to this part, 
at least one annual report pursuant to this 
section and has fewer than 300 holders of 
record; 

(3) The issuer has filed, since its most re-
cent sale of securities pursuant to this part, 
the annual reports required pursuant to this 
section for at least the three most recent 
years and has total assets that do not exceed 
$10,000,000; 

(4) The issuer or another party repurchases 
all of the securities issued in reliance on sec-
tion 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)), including any payment in full of 
debt securities or any complete redemption 
of redeemable securities; or 

(5) The issuer liquidates or dissolves its 
business in accordance with state law. 
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§ 227.203 Filing requirements and form. 
(a) Form C—Offering statement and amend-

ments (§ 239.900 of this chapter). 
(1) Offering statement. An issuer offering or 

selling securities in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) and in accordance with section 4A 
of the Securities Act (15 U.S.C. 77d-1) and 
this part must file with the Commission and 
provide to investors and the relevant inter-
mediary a Form C: Offering Statement 
(Form C) (§ 239.900 of this chapter) prior to 
the commencement of the offering of securi-
ties. The Form C must include the informa-
tion required by § 227.201. 

(2) Amendments to offering statement. An 
issuer must file with the Commission and 
provide to investors and the relevant inter-
mediary an amendment to the offering state-
ment filed on Form C (§ 239.900 of this chap-
ter) to disclose any material changes, addi-
tions or updates to information that it pro-
vides to investors through the 
intermediary’s platform, for any offering 
that has not yet been completed or termi-
nated. The amendment must be filed on 
Form C: Amendment (Form C/A) (§ 239.900 of 
this chapter), and if the amendment reflects 
material changes, additions or updates, the 
issuer shall check the box indicating that in-
vestors must reconfirm an investment com-
mitment within five business days or the in-
vestor’s commitment will be considered can-
celled. 

(3) Progress updates. (i) An issuer must file 
with the Commission and provide to inves-
tors and the relevant intermediary a Form 
C: Progress Update (Form C–U) (§ 239.900 of 
this chapter) to disclose its progress in meet-
ing the target offering amount no later than 
five business days after each of the dates 
when the issuer reaches 50 percent and 100 
percent of the target offering amount. 

(ii) If the issuer will accept proceeds in ex-
cess of the target offering amount, the issuer 
must file with the Commission and provide 
to investors and the relevant intermediary, 
no later than five business days after the of-
fering deadline, a final Form C–U (§ 239.900 of 
this chapter) to disclose the total amount of 
securities sold in the offering. 

(iii) The requirements of paragraphs 
(a)(3)(i) and (ii) of this section shall not 
apply to an issuer if the relevant inter-
mediary makes publicly available on the 
intermediary’s platform frequent updates re-
garding the progress of the issuer in meeting 
the target offering amount; however, the 
issuer must still file a Form C–U (§ 239.900 of 
this chapter) to disclose the total amount of 
securities sold in the offering no later than 
five business days after the offering deadline. 

Instruction to paragraph (a)(3). If multiple 
Forms C–U (§ 239.900 of this chapter) are trig-
gered within the same five business day pe-
riod, the issuer may consolidate such 
progress updates into one Form C–U, so long 

as the Form C–U discloses the most recent 
threshold that was met and the Form C–U is 
filed with the Commission and provided to 
investors and the relevant intermediary by 
the day on which the first progress update is 
due. 

Instruction 1 to paragraph (a). An issuer 
would satisfy the requirement to provide to 
the relevant intermediary the information 
required by this paragraph (a) if it provides 
to the relevant intermediary a copy of the 
disclosures filed with the Commission. 

Instruction 2 to paragraph (a). An issuer 
would satisfy the requirement to provide to 
investors the information required by this 
paragraph (a) if the issuer refers investors to 
the information on the intermediary’s plat-
form by means of a posting on the issuer’s 
Web site or by email. 

(b) Form C: Annual report and termination of 
reporting (§ 239.900 of this chapter). (1) Annual 
reports. An issuer that has sold securities in 
reliance on section 4(a)(6) of the Securities 
Act (15 U.S.C. 77d(a)(6)) and in accordance 
with section 4A of the Securities Act (15 
U.S.C. 77d–1) and this part must file an an-
nual report on Form C: Annual Report (Form 
C–AR) (§ 239.900 of this chapter) with the 
Commission no later than 120 days after the 
end of the fiscal year covered by the report. 
The annual report shall include the informa-
tion required by § 227.202(a). 

(2) Amendments to annual report. An issuer 
must file with the Commission an amend-
ment to the annual report filed on Form C: 
Annual Report (Form C–AR) (§ 239.900 of this 
chapter) to make a material change to the 
previously filed annual report as soon as 
practicable after discovery of the need for 
the material change. The amendment must 
be filed on Form C: Amendment to Annual 
Report (Form C–AR/A) (§ 239.900 of this chap-
ter). 

(3) Termination of reporting. An issuer eligi-
ble to terminate its obligation to file annual 
reports with the Commission pursuant to 
§ 227.202(b) must file with the Commission, 
within five business days from the date on 
which the issuer becomes eligible to termi-
nate its reporting obligation, Form C: Ter-
mination of Reporting (Form C–TR) (§ 239.900 
of this chapter) to advise investors that the 
issuer will cease reporting pursuant to this 
part. 

§ 227.204 Advertising. 
(a) An issuer may not, directly or indi-

rectly, advertise the terms of an offering 
made in reliance on section 4(a)(6) of the Se-
curities Act (15 U.S.C. 77d(a)(6)), except for 
notices that meet the requirements of para-
graph (b) of this section. 

Instruction to paragraph (a). For purposes of 
this paragraph (a), issuer includes persons 
acting on behalf of the issuer. 

(b) A notice may advertise any of the 
terms of an issuer’s offering made in reliance 
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on section 4(a)(6) of the Securities Act (15 
U.S.C. 77d(a)(6)) if it directs investors to the 
intermediary’s platform and includes no 
more than the following information: 

(1) A statement that the issuer is con-
ducting an offering pursuant to section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)), the name of the intermediary 
through which the offering is being con-
ducted and a link directing the potential in-
vestor to the intermediary’s platform; 

(2) The terms of the offering; and 
(3) Factual information about the legal 

identity and business location of the issuer, 
limited to the name of the issuer of the secu-
rity, the address, phone number and Web site 
of the issuer, the email address of a rep-
resentative of the issuer and a brief descrip-
tion of the business of the issuer. 

(c) Notwithstanding the prohibition on ad-
vertising any of the terms of the offering, an 
issuer, and persons acting on behalf of the 
issuer, may communicate with investors and 
potential investors about the terms of the of-
fering through communication channels pro-
vided by the intermediary on the 
intermediary’s platform, provided that an 
issuer identifies itself as the issuer in all 
communications. Persons acting on behalf of 
the issuer must identify their affiliation 
with the issuer in all communications on the 
intermediary’s platform. 

Instruction to § 227.204. For purposes of this 
section, terms of the offering means the 
amount of securities offered, the nature of 
the securities, the price of the securities and 
the closing date of the offering period. 

§ 227.205 Promoter compensation. 
(a) An issuer, or person acting on behalf of 

the issuer, shall be permitted to compensate 
or commit to compensate, directly or indi-
rectly, any person to promote the issuer’s of-
ferings made in reliance on section 4(a)(6) of 
the Securities Act (15 U.S.C. 77d(a)(6)) 
through communication channels provided 
by an intermediary on the intermediary’s 
platform, but only if the issuer or person 
acting on behalf of the issuer, takes reason-
able steps to ensure that the person pro-
moting the offering clearly discloses the re-
ceipt, past or prospective, of such compensa-
tion with any such communication. 

Instruction to paragraph (a). The disclosure 
required by this paragraph is required, with 
each communication, for persons engaging in 
promotional activities on behalf of the issuer 
through the communication channels pro-
vided by the intermediary, regardless of 
whether or not the compensation they re-
ceive is specifically for the promotional ac-
tivities. This includes persons hired specifi-
cally to promote the offering as well as to 
persons who are otherwise employed by the 
issuer or who undertake promotional activi-
ties on behalf of the issuer. 

(b) Other than as set forth in paragraph (a) 
of this section, an issuer or person acting on 
behalf of the issuer shall not compensate or 
commit to compensate, directly or indi-
rectly, any person to promote the issuer’s of-
ferings made in reliance on section 4(a)(6) of 
the Securities Act (15 U.S.C. 77d(a)(6)), unless 
such promotion is limited to notices per-
mitted by, and in compliance with, § 227.204. 

Subpart C—Requirements for 
Intermediaries 

§ 227.300 Intermediaries. 
(a) Requirements. A person acting as an 

intermediary in a transaction involving the 
offer or sale of securities in reliance on sec-
tion 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) must: 

(1) Be registered with the Commission as a 
broker under section 15(b) of the Exchange 
Act (15 U.S.C. 78o(b)) or as a funding portal 
in accordance with the requirements of 
§ 227.400; and 

(2) Be a member a national securities asso-
ciation registered under section 15A of the 
Exchange Act (15 U.S.C. 78o–3). 

(b) Financial interests. Any director, officer 
or partner of an intermediary, or any person 
occupying a similar status or performing a 
similar function, may not have a financial 
interest in an issuer that is offering or sell-
ing securities in reliance on section 4(a)(6) of 
the Securities Act (15 U.S.C. 77d(a)(6)) 
through the intermediary’s platform, or re-
ceive a financial interest in an issuer as 
compensation for the services provided to or 
for the benefit of the issuer in connection 
with the offer or sale of such securities. An 
intermediary may not have a financial inter-
est in an issuer that is offering or selling se-
curities in reliance on section 4(a)(6) of the 
Securities Act (15 U.S.C. 77d(a)(6)) through 
the intermediary’s platform unless: 

(1) The intermediary receives the financial 
interest from the issuer as compensation for 
the services provided to, or for the benefit of, 
the issuer in connection with the offer or 
sale of the securities being offered or sold in 
reliance on section 4(a)(6) of the Securities 
Act (15 U.S.C. 77d(a)(6)) through the 
intermediary’s platform; and 

(2) the financial interest consists of securi-
ties of the same class and having the same 
terms, conditions and rights as the securities 
being offered or sold in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) through the intermediary’s plat-
form. For purposes of this paragraph, a fi-
nancial interest in an issuer means a direct or 
indirect ownership of, or economic interest 
in, any class of the issuer’s securities. 

(c) Definitions. For purposes of this part: 
(1) Associated person of a funding portal or 

person associated with a funding portal means 
any partner, officer, director or manager of a 
funding portal (or any person occupying a 

VerDate Sep<11>2014 14:06 Jun 15, 2016 Jkt 238059 PO 00000 Frm 00360 Fmt 8010 Sfmt 8003 Y:\SGML\238059.XXX 238059eh
ie

rs
 o

n 
D

S
K

5V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



351 

Securities and Exchange Commission § 227.400 

similar status or performing similar func-
tions), any person directly or indirectly con-
trolling or controlled by such funding portal, 
or any employee of a funding portal, except 
that any person associated with a funding 
portal whose functions are solely clerical or 
ministerial shall not be included in the 
meaning of such term for purposes of section 
15(b) of the Exchange Act (15 U.S.C. 78o(b)) 
(other than paragraphs (4) and (6) of section 
15(b) of the Exchange Act). 

(2) Funding portal means a broker acting as 
an intermediary in a transaction involving 
the offer or sale of securities in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)), that does not: 

(i) Offer investment advice or rec-
ommendations; 

(ii) Solicit purchases, sales or offers to buy 
the securities displayed on its platform; 

(iii) Compensate employees, agents, or 
other persons for such solicitation or based 
on the sale of securities displayed or ref-
erenced on its platform; or 

(iv) Hold, manage, possess, or otherwise 
handle investor funds or securities. 

(3) Intermediary means a broker registered 
under section 15(b) of the Exchange Act (15 
U.S.C. 78o(b)) or a funding portal registered 
under § 227.400 and includes, where relevant, 
an associated person of the registered broker 
or registered funding portal. 

(4) Platform means a program or applica-
tion accessible via the Internet or other 
similar electronic communication medium 
through which a registered broker or a reg-
istered funding portal acts as an inter-
mediary in a transaction involving the offer 
or sale of securities in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)). 

Instruction to paragraph (c)(4). An inter-
mediary through which a crowdfunding 
transaction is conducted may engage in back 
office or other administrative functions 
other than on the intermediary’s platform. 

§ 227.301 Measures to reduce risk of fraud. 
An intermediary in a transaction involving 

the offer or sale of securities in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) must: 

(a) Have a reasonable basis for believing 
that an issuer seeking to offer and sell secu-
rities in reliance on section 4(a)(6) of the Se-
curities Act (15 U.S.C. 77d(a)(6)) through the 
intermediary’s platform complies with the 
requirements in section 4A(b) of the Act (15 
U.S.C. 77d–1(b)) and the related requirements 
in this part. In satisfying this requirement, 
an intermediary may rely on the representa-
tions of the issuer concerning compliance 
with these requirements unless the inter-
mediary has reason to question the reli-
ability of those representations; 

(b) Have a reasonable basis for believing 
that the issuer has established means to 

keep accurate records of the holders of the 
securities it would offer and sell through the 
intermediary’s platform, provided that an 
intermediary may rely on the representa-
tions of the issuer concerning its means of 
recordkeeping unless the intermediary has 
reason to question the reliability of those 
representations. An intermediary will be 
deemed to have satisfied this requirement if 
the issuer has engaged the services of a 
transfer agent that is registered under Sec-
tion 17A of the Exchange Act (15 U.S.C. 78q– 
1(c)). 

(c) Deny access to its platform to an issuer 
if the intermediary: 

(1) Has a reasonable basis for believing 
that the issuer or any of its officers, direc-
tors (or any person occupying a similar sta-
tus or performing a similar function) or ben-
eficial owners of 20 percent or more of the 
issuer’s outstanding voting equity securities, 
calculated on the basis of voting power, is 
subject to a disqualification under § 227.503. 
In satisfying this requirement, an inter-
mediary must, at a minimum, conduct a 
background and securities enforcement regu-
latory history check on each issuer whose se-
curities are to be offered by the intermediary 
and on each officer, director or beneficial 
owner of 20 percent or more of the issuer’s 
outstanding voting equity securities, cal-
culated on the basis of voting power. 

(2) Has a reasonable basis for believing 
that the issuer or the offering presents the 
potential for fraud or otherwise raises con-
cerns about investor protection. In satis-
fying this requirement, an intermediary 
must deny access if it reasonably believes 
that it is unable to adequately or effectively 
assess the risk of fraud of the issuer or its 
potential offering. In addition, if an inter-
mediary becomes aware of information after 
it has granted access that causes it to rea-
sonably believe that the issuer or the offer-
ing presents the potential for fraud or other-
wise raises concerns about investor protec-
tion, the intermediary must promptly re-
move the offering from its platform, cancel 
the offering, and return (or, for funding por-
tals, direct the return of) any funds that 
have been committed by investors in the of-
fering. 

§ 227.302 Account opening. 
(a) Accounts and electronic delivery. 
(1) No intermediary or associated person of 

an intermediary may accept an investment 
commitment in a transaction involving the 
offer or sale of securities in reliance on sec-
tion 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) until the investor has opened an ac-
count with the intermediary and the inter-
mediary has obtained from the investor con-
sent to electronic delivery of materials. 

(2) An intermediary must provide all infor-
mation that is required to be provided by the 
intermediary under subpart C of this part 
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(§§ 227.300 through 227.305), including, but not 
limited to, educational materials, notices 
and confirmations, through electronic 
means. Unless otherwise indicated in the rel-
evant rule of subpart C of this part, in satis-
fying this requirement, an intermediary 
must provide the information through an 
electronic message that contains the infor-
mation, through an electronic message that 
includes a specific link to the information as 
posted on intermediary’s platform, or 
through an electronic message that provides 
notice of what the information is and that it 
is located on the intermediary’s platform or 
on the issuer’s Web site. Electronic messages 
include, but are not limited to, email, social 
media messages, instant messages or other 
electronic media messages. 

(b) Educational materials. (1) In connection 
with establishing an account for an investor, 
an intermediary must deliver educational 
materials to such investor that explain in 
plain language and are otherwise designed to 
communicate effectively and accurately: 

(i) The process for the offer, purchase and 
issuance of securities through the inter-
mediary and the risks associated with pur-
chasing securities offered and sold in reli-
ance on section 4(a)(6) of the Securities Act 
(15 U.S.C. 77d(a)(6)); 

(ii) The types of securities offered and sold 
in reliance on section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)) available for 
purchase on the intermediary’s platform and 
the risks associated with each type of secu-
rity, including the risk of having limited 
voting power as a result of dilution; 

(iii) The restrictions on the resale of a se-
curity offered and sold in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)); 

(iv) The types of information that an 
issuer is required to provide under § 227.202, 
the frequency of the delivery of that infor-
mation and the possibility that those obliga-
tions may terminate in the future; 

(v) The limitations on the amounts an in-
vestor may invest pursuant to § 227.100(a)(2); 

(vi) The limitations on an investor’s right 
to cancel an investment commitment and 
the circumstances in which an investment 
commitment may be cancelled by the issuer; 

(vii) The need for the investor to consider 
whether investing in a security offered and 
sold in reliance on section 4(a)(6) of the Se-
curities Act (15 U.S.C. 77d(a)(6)) is appro-
priate for that investor; 

(viii) That following completion of an of-
fering conducted through the intermediary, 
there may or may not be any ongoing rela-
tionship between the issuer and inter-
mediary; and 

(ix) That under certain circumstances an 
issuer may cease to publish annual reports 
and, therefore, an investor may not contin-
ually have current financial information 
about the issuer. 

(2) An intermediary must make the most 
current version of its educational material 
available on its platform at all times and, if 
at any time, the intermediary makes a mate-
rial revision to its educational materials, it 
must make the revised educational mate-
rials available to all investors before accept-
ing any additional investment commitments 
or effecting any further transactions in secu-
rities offered and sold in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)). 

(c) Promoters. In connection with estab-
lishing an account for an investor, an inter-
mediary must inform the investor that any 
person who promotes an issuer’s offering for 
compensation, whether past or prospective, 
or who is a founder or an employee of an 
issuer that engages in promotional activities 
on behalf of the issuer on the intermediary’s 
platform, must clearly disclose in all com-
munications on the intermediary’s platform, 
respectively, the receipt of the compensation 
and that he or she is engaging in pro-
motional activities on behalf of the issuer. 

(d) Compensation disclosure. When estab-
lishing an account for an investor, an inter-
mediary must clearly disclose the manner in 
which the intermediary is compensated in 
connection with offerings and sales of securi-
ties in reliance on section 4(a)(6) of the Secu-
rities Act (15 U.S.C. 77d(a)(6)). 

§ 227.303 Requirements with respect to 
transactions. 

(a) Issuer information. An intermediary in a 
transaction involving the offer or sale of se-
curities in reliance on section 4(a)(6) of the 
Securities Act (15 U.S.C. 77d(a)(6)) must 
make available to the Commission and to in-
vestors any information required to be pro-
vided by the issuer of the securities under 
§§ 227.201 and 227.203(a). 

(1) This information must be made publicly 
available on the intermediary’s platform, in 
a manner that reasonably permits a person 
accessing the platform to save, download, or 
otherwise store the information; 

(2) This information must be made publicly 
available on the intermediary’s platform for 
a minimum of 21 days before any securities 
are sold in the offering, during which time 
the intermediary may accept investment 
commitments; 

(3) This information, including any addi-
tional information provided by the issuer, 
must remain publicly available on the 
intermediary’s platform until the offer and 
sale of securities in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) is completed or cancelled; and 

(4) An intermediary may not require any 
person to establish an account with the 
intermediary to access this information. 

VerDate Sep<11>2014 14:06 Jun 15, 2016 Jkt 238059 PO 00000 Frm 00362 Fmt 8010 Sfmt 8003 Y:\SGML\238059.XXX 238059eh
ie

rs
 o

n 
D

S
K

5V
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



353 

Securities and Exchange Commission § 227.400 

(b) Investor qualification. Each time before 
accepting any investment commitment (in-
cluding any additional investment commit-
ment from the same person), an inter-
mediary must: 

(1) Have a reasonable basis for believing 
that the investor satisfies the investment 
limitations established by section 4(a)(6)(B) 
of the Act (15 U.S.C. 77d(a)(6)(B)) and this 
part. An intermediary may rely on an inves-
tor’s representations concerning compliance 
with the investment limitation requirements 
concerning the investor’s annual income, net 
worth, and the amount of the investor’s 
other investments made pursuant to section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) unless the intermediary has reason 
to question the reliability of the representa-
tion. 

(2) Obtain from the investor: 
(i) A representation that the investor has 

reviewed the intermediary’s educational ma-
terials delivered pursuant to § 227.302(b), un-
derstands that the entire amount of his or 
her investment may be lost, and is in a fi-
nancial condition to bear the loss of the in-
vestment; and 

(ii) A questionnaire completed by the in-
vestor demonstrating the investor’s under-
standing that: 

(A) There are restrictions on the investor’s 
ability to cancel an investment commitment 
and obtain a return of his or her investment; 

(B) It may be difficult for the investor to 
resell securities acquired in reliance on sec-
tion 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)); and 

(C) Investing in securities offered and sold 
in reliance on section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)) involves risk, 
and the investor should not invest any funds 
in an offering made in reliance on section 
4(a)(6) of the Securities Act unless he or she 
can afford to lose the entire amount of his or 
her investment. 

(c) Communication channels. An inter-
mediary must provide on its platform com-
munication channels by which persons can 
communicate with one another and with rep-
resentatives of the issuer about offerings 
made available on the intermediary’s plat-
form, provided: 

(1) If the intermediary is a funding portal, 
it does not participate in these communica-
tions other than to establish guidelines for 
communication and remove abusive or po-
tentially fraudulent communications; 

(2) The intermediary permits public access 
to view the discussions made in the commu-
nication channels; 

(3) The intermediary restricts posting of 
comments in the communication channels to 
those persons who have opened an account 
with the intermediary on its platform; and 

(4) The intermediary requires that any per-
son posting a comment in the communica-
tion channels clearly and prominently dis-

close with each posting whether he or she is 
a founder or an employee of an issuer engag-
ing in promotional activities on behalf of the 
issuer, or is otherwise compensated, whether 
in the past or prospectively, to promote the 
issuer’s offering. 

(d) Notice of investment commitment. An 
intermediary must promptly, upon receipt of 
an investment commitment from an inves-
tor, give or send to the investor a notifica-
tion disclosing: 

(1) The dollar amount of the investment 
commitment; 

(2) The price of the securities, if known; 
(3) The name of the issuer; and 
(4) The date and time by which the inves-

tor may cancel the investment commitment. 
(e) Maintenance and transmission of funds. 

(1) An intermediary that is a registered 
broker must comply with the requirements 
of 17 CFR 240.15c2–4. 

(2) An intermediary that is a funding por-
tal must direct investors to transmit the 
money or other consideration directly to a 
qualified third party that has agreed in writ-
ing to hold the funds for the benefit of, and 
to promptly transmit or return the funds to, 
the persons entitled thereto in accordance 
with paragraph (e)(3) of this section. For pur-
poses of this subpart C (§§ 227.300 through 
227.305), a qualified third party means a: 

(i) Registered broker or dealer that carries 
customer or broker or dealer accounts and 
holds funds or securities for those persons; or 

(ii) Bank or credit union (where such credit 
union is insured by National Credit Union 
Administration) that has agreed in writing 
either to hold the funds in escrow for the 
persons who have the beneficial interests 
therein and to transmit or return such funds 
directly to the persons entitled thereto when 
so directed by the funding portal as de-
scribed in paragraph (e)(3) of this section, or 
to maintain a bank or credit union account 
(or accounts) for the exclusive benefit of in-
vestors and the issuer. 

(3) A funding portal that is an inter-
mediary in a transaction involving the offer 
or sale of securities in reliance on section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) shall promptly direct the qualified 
third party to: 

(i) Transmit funds from the qualified third 
party to the issuer when the aggregate 
amount of investment commitments from all 
investors is equal to or greater than the tar-
get amount of the offering and the cancella-
tion period as set forth in § 227.304 has 
elapsed, provided that in no event may the 
funding portal direct this transmission of 
funds earlier than 21 days after the date on 
which the intermediary makes publicly 
available on its platform the information re-
quired to be provided by the issuer under 
§§ 227.201 and 227.203(a); 

(ii) Return funds to an investor when an in-
vestment commitment has been cancelled in 
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accordance with § 227.304 (including for fail-
ure to obtain effective reconfirmation as re-
quired under § 227.304(c)); and 

(iii) Return funds to investors when an 
issuer does not complete the offering. 

(f) Confirmation of transaction. (1) An inter-
mediary must, at or before the completion of 
a transaction in a security in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)), give or send to each investor a no-
tification disclosing: 

(i) The date of the transaction; 
(ii) The type of security that the investor 

is purchasing; 
(iii) The identity, price, and number of se-

curities purchased by the investor, as well as 
the number of securities sold by the issuer in 
the transaction and the price(s) at which the 
securities were sold; 

(iv) If a debt security, the interest rate and 
the yield to maturity calculated from the 
price paid and the maturity date; 

(v) If a callable security, the first date that 
the security can be called by the issuer; and 

(vi) The source, form and amount of any 
remuneration received or to be received by 
the intermediary in connection with the 
transaction, including any remuneration re-
ceived or to be received by the intermediary 
from persons other than the issuer. 

(2) An intermediary satisfying the require-
ments of paragraph (f)(1) of this section is 
exempt from the requirements of § 240.10b–10 
of this chapter with respect to a transaction 
in a security offered and sold in reliance on 
section 4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)). 

§ 227.304 Completion of offerings, cancella-
tions and reconfirmations. 

(a) Generally. An investor may cancel an 
investment commitment for any reason until 
48 hours prior to the deadline identified in 
the issuer’s offering materials. During the 48 
hours prior to such deadline, an investment 
commitment may not be cancelled except as 
provided in paragraph (c) of this section. 

(b) Early completion of offering. If an issuer 
reaches the target offering amount prior to 
the deadline identified in its offering mate-
rials pursuant to § 227.201(g), the issuer may 
close the offering on a date earlier than the 
deadline identified in its offering materials 
pursuant to § 227.201(g), provided that: 

(1) The offering remains open for a min-
imum of 21 days pursuant to § 227.303(a); 

(2) The intermediary provides notice to 
any potential investors, and gives or sends 
notice to investors that have made invest-
ment commitments in the offering, of: 

(i) The new, anticipated deadline of the of-
fering; 

(ii) The right of investors to cancel invest-
ment commitments for any reason until 48 
hours prior to the new offering deadline; and 

(iii) Whether the issuer will continue to ac-
cept investment commitments during the 48- 

hour period prior to the new offering dead-
line. 

(3) The new offering deadline is scheduled 
for and occurs at least five business days 
after the notice required in paragraph (b)(2) 
of this section is provided; and 

(4) At the time of the new offering dead-
line, the issuer continues to meet or exceed 
the target offering amount. 

(c) Cancellations and reconfirmations based 
on material changes. (1) If there is a material 
change to the terms of an offering or to the 
information provided by the issuer, the 
intermediary must give or send to any inves-
tor who has made an investment commit-
ment notice of the material change and that 
the investor’s investment commitment will 
be cancelled unless the investor reconfirms 
his or her investment commitment within 
five business days of receipt of the notice. If 
the investor fails to reconfirm his or her in-
vestment within those five business days, 
the intermediary within five business days 
thereafter must: 

(i) Give or send the investor a notification 
disclosing that the commitment was can-
celled, the reason for the cancellation and 
the refund amount that the investor is ex-
pected to receive; and 

(ii) Direct the refund of investor funds. 
(2) If material changes to the offering or to 

the information provided by the issuer re-
garding the offering occur within five busi-
ness days of the maximum number of days 
that an offering is to remain open, the offer-
ing must be extended to allow for a period of 
five business days for the investor to recon-
firm his or her investment. 

(d) Return of funds if offering is not com-
pleted. If an issuer does not complete an of-
fering, an intermediary must within five 
business days: 

(1) Give or send each investor a notifica-
tion of the cancellation, disclosing the rea-
son for the cancellation, and the refund 
amount that the investor is expected to re-
ceive; 

(2) Direct the refund of investor funds; and 
(3) Prevent investors from making invest-

ment commitments with respect to that of-
fering on its platform. 

§ 227.305 Payments to third parties. 
(a) Prohibition on payments for personally 

identifiable information. An intermediary may 
not compensate any person for providing the 
intermediary with the personally identifi-
able information of any investor or potential 
investor in securities offered and sold in reli-
ance on section 4(a)(6) of the Securities Act 
(15 U.S.C. 77d(a)(6)). 

(b) For purposes of this rule, personally 
identifiable information means information 
that can be used to distinguish or trace an 
individual’s identity, either alone or when 
combined with other personal or identifying 
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information that is linked or linkable to a 
specific individual. 

Subpart D—Funding Portal Regulation 
§ 227.400 Registration of funding portals. 

(a) Registration. A funding portal must reg-
ister with the Commission, by filing a com-
plete Form Funding Portal (§ 249.2000 of this 
chapter) in accordance with the instructions 
on the form, and become a member of a na-
tional securities association registered under 
section 15A of the Exchange Act (15 U.S.C. 
78o–3). The registration will be effective the 
later of: 

(1) Thirty calendar days after the date that 
the registration is received by the Commis-
sion; or 

(2) The date the funding portal is approved 
for membership by a national securities as-
sociation registered under section 15A of the 
Exchange Act (15 U.S.C. 78o–3). 

(b) Amendments to registration. A funding 
portal must file an amendment to Form 
Funding Portal (§ 249.2000 of this chapter) 
within 30 days of any of the information pre-
viously submitted on Form Funding Portal 
becoming inaccurate for any reason. 

(c) Successor registration. (1) If a funding 
portal succeeds to and continues the busi-
ness of a registered funding portal, the reg-
istration of the predecessor will remain ef-
fective as the registration of the successor if 
the successor, within 30 days after such suc-
cession, files a registration on Form Funding 
Portal (§ 249.2000 of this chapter) and the 
predecessor files a withdrawal on Form 
Funding Portal; provided, however, that the 
registration of the predecessor funding por-
tal will be deemed withdrawn 45 days after 
registration on Form Funding Portal is filed 
by the successor. 

(2) Notwithstanding paragraph (c)(1) of this 
section, if a funding portal succeeds to and 
continues the business of a registered fund-
ing portal and the succession is based solely 
on a change of the predecessor’s date or state 
of incorporation, form of organization, or 
composition of a partnership, the successor 
may, within 30 days after the succession, 
amend the registration of the predecessor on 
Form Funding Portal (§ 249.2000 of this chap-
ter) to reflect these changes. 

(d) Withdrawal. A funding portal must 
promptly file a withdrawal of registration on 
Form Funding Portal (§ 249.2000 of this chap-
ter) in accordance with the instructions on 
the form upon ceasing to operate as a fund-
ing portal. Withdrawal will be effective on 
the later of 30 days after receipt by the Com-
mission (after the funding portal is no longer 
operational), or within such longer period of 
time as to which the funding portal consents 
or which the Commission by order may de-
termine as necessary or appropriate in the 
public interest or for the protection of inves-
tors. 

(e) Applications and reports. The applica-
tions and reports provided for in this section 
shall be considered filed when a complete 
Form Funding Portal (§ 249.2000 of this chap-
ter) is submitted with the Commission. Du-
plicate originals of the applications and re-
ports provided for in this section must be 
filed with surveillance personnel designated 
by any registered national securities associa-
tion of which the funding portal is a mem-
ber. 

(f) Nonresident funding portals. Registration 
pursuant to this section by a nonresident 
funding portal shall be conditioned upon 
there being an information sharing arrange-
ment in place between the Commission and 
the competent regulator in the jurisdiction 
under the laws of which the nonresident 
funding portal is organized or where it has 
its principal place of business, that is appli-
cable to the nonresident funding portal. 

(1) Definition. For purposes of this section, 
the term nonresident funding portal shall 
mean a funding portal incorporated in or or-
ganized under the laws of a jurisdiction out-
side of the United States or its territories, or 
having its principal place of business in any 
place not in the United States or its terri-
tories. 

(2) Power of attorney. (i) Each nonresident 
funding portal registered or applying for reg-
istration pursuant to this section shall ob-
tain a written consent and power of attorney 
appointing an agent in the United States, 
other than the Commission or a Commission 
member, official or employee, upon whom 
may be served any process, pleadings or 
other papers in any action under the federal 
securities laws. This consent and power of 
attorney must be signed by the nonresident 
funding portal and the named agent(s) for 
service of process. 

(ii) Each nonresident funding portal reg-
istered or applying for registration pursuant 
to this section shall, at the time of filing its 
application on Form Funding Portal 
(§ 249.2000 of this chapter), furnish to the 
Commission the name and address of its 
United States agent for service of process on 
Schedule C to the Form. 

(iii) Any change of a nonresident funding 
portal’s agent for service of process and any 
change of name or address of a nonresident 
funding portal’s existing agent for service of 
process shall be communicated promptly to 
the Commission through amendment of the 
Schedule C to Form Funding Portal 
(§ 249.2000 of this chapter). 

(iv) Each nonresident funding portal must 
promptly appoint a successor agent for serv-
ice of process if the nonresident funding por-
tal discharges its identified agent for service 
of process or if its agent for service of proc-
ess is unwilling or unable to accept service 
on behalf of the nonresident funding portal. 

(v) Each nonresident funding portal must 
maintain, as part of its books and records, 
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the written consent and power of attorney 
identified in paragraph (f)(2)(i) of this sec-
tion for at least three years after the agree-
ment is terminated. 

(3) Access to books and records; inspections 
and examinations—(i) Certification and opinion 
of counsel. Any nonresident funding portal 
applying for registration pursuant to this 
section shall: 

(A) Certify on Schedule C to Form Funding 
Portal (§ 249.2000 of this chapter) that the 
nonresident funding portal can, as a matter 
of law, and will provide the Commission and 
any registered national securities associa-
tion of which it becomes a member with 
prompt access to the books and records of 
such nonresident funding portal and can, as 
a matter of law, and will submit to onsite in-
spection and examination by the Commis-
sion and any registered national securities 
association of which it becomes a member; 
and 

(B) Provide an opinion of counsel that the 
nonresident funding portal can, as a matter 
of law, provide the Commission and any reg-
istered national securities association of 
which it becomes a member with prompt ac-
cess to the books and records of such non-
resident funding portal and can, as a matter 
of law, submit to onsite inspection and ex-
amination by the Commission and any reg-
istered national securities association of 
which it becomes a member. 

(ii) Amendments. The nonresident funding 
portal shall re-certify, on Schedule C to 
Form Funding Portal (§ 249.2000 of this chap-
ter), within 90 days after any changes in the 
legal or regulatory framework that would 
impact the nonresident funding portal’s abil-
ity to provide, or the manner in which it pro-
vides, the Commission, or any registered na-
tional securities association of which it is a 
member, with prompt access to its books and 
records or that would impact the Commis-
sion’s or such registered national securities 
association’s ability to inspect and examine 
the nonresident funding portal. The re-cer-
tification shall be accompanied by a revised 
opinion of counsel describing how, as a mat-
ter of law, the nonresident funding portal 
can continue to meet its obligations under 
paragraphs (f)(3)(i)(A) and (B) of this section. 

§ 227.401 Exemption. 
A funding portal that is registered with 

the Commission pursuant to § 227.400 is ex-
empt from the broker registration require-
ments of section 15(a)(1) of the Exchange Act 
(15 U.S.C. 78o(a)(1)) in connection with its ac-
tivities as a funding portal. 

§ 227.402 Conditional safe harbor. 
(a) General. Under section 3(a)(80) of the 

Exchange Act (15 U.S.C. 78c(a)(80)), a funding 
portal acting as an intermediary in a trans-
action involving the offer or sale of securi-
ties in reliance on section 4(a)(6) of the Secu-

rities Act (15 U.S.C. 77d(a)(6)) may not: offer 
investment advice or recommendations; so-
licit purchases, sales, or offers to buy the se-
curities offered or displayed on its platform 
or portal; compensate employees, agents, or 
other persons for such solicitation or based 
on the sale of securities displayed or ref-
erenced on its platform or portal; hold, man-
age, possess, or otherwise handle investor 
funds or securities; or engage in such other 
activities as the Commission, by rule, deter-
mines appropriate. This section is intended 
to provide clarity with respect to the ability 
of a funding portal to engage in certain ac-
tivities, consistent with the prohibitions 
under section 3(a)(80) of the Exchange Act. 
No presumption shall arise that a funding 
portal has violated the prohibitions under 
section 3(a)(80) of the Exchange Act or this 
part by reason of the funding portal or its as-
sociated persons engaging in activities in 
connection with the offer or sale of securi-
ties in reliance on section 4(a)(6) of the Secu-
rities Act that do not meet the conditions 
specified in paragraph (b) of this section. The 
antifraud provisions and all other applicable 
provisions of the federal securities laws con-
tinue to apply to the activities described in 
paragraph (b) of this section. 

(b) Permitted activities. A funding portal 
may, consistent with the prohibitions under 
section 3(a)(80) of the Exchange Act (15 
U.S.C. 78c(a)(80)) and this part: 

(1) Determine whether and under what 
terms to allow an issuer to offer and sell se-
curities in reliance on section 4(a)(6) of the 
Securities Act (15 U.S.C. 77d(a)(6)) through 
its platform; provided that a funding portal 
otherwise complies with this part; 

(2) Apply objective criteria to highlight of-
ferings on the funding portal’s platform 
where: 

(i) The criteria are reasonably designed to 
highlight a broad selection of issuers offer-
ing securities through the funding portal’s 
platform, are applied consistently to all 
issuers and offerings and are clearly dis-
played on the funding portal’s platform; 

(ii) The criteria may include, among other 
things, the type of securities being offered 
(for example, common stock, preferred stock 
or debt securities); the geographic location 
of the issuer; the industry or business seg-
ment of the issuer; the number or amount of 
investment commitments made, progress in 
meeting the issuer’s target offering amount 
or, if applicable, the maximum offering 
amount; and the minimum or maximum in-
vestment amount; provided that the funding 
portal may not highlight an issuer or offer-
ing based on the advisability of investing in 
the issuer or its offering; and 

(iii) The funding portal does not receive 
special or additional compensations for high-
lighting one or more issuers or offerings on 
its platform; 
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(3) Provide search functions or other tools 
that investors can use to search, sort, or cat-
egorize the offerings available through the 
funding portal’s platform according to objec-
tive criteria where; 

(i) The criteria may include, among other 
things, the type of securities being offered 
(for example, common stock, preferred stock 
or debt securities); the geographic location 
of the issuer; the industry or business seg-
ment of the issuer; the number or amount of 
investment commitments made, progress in 
meeting the issuer’s target offering amount 
or, if applicable, the maximum offering 
amount; and the minimum or maximum in-
vestment amount; and 

(ii) The criteria may not include, among 
other things, the advisability of investing in 
the issuer or its offering, or an assessment of 
any characteristic of the issuer, its business 
plan, its key management or risks associated 
with an investment. 

(4) Provide communication channels by 
which investors can communicate with one 
another and with representatives of the 
issuer through the funding portal’s platform 
about offerings through the platform, so long 
as the funding portal (and its associated per-
sons): 

(i) Does not participate in these commu-
nications, other than to establish guidelines 
for communication and remove abusive or 
potentially fraudulent communications; 

(ii) Permits public access to view the dis-
cussions made in the communication chan-
nels; 

(iii) Restricts posting of comments in the 
communication channels to those persons 
who have opened an account on its platform; 
and 

(iv) Requires that any person posting a 
comment in the communication channels 
clearly disclose with each posting whether 
he or she is a founder or an employee of an 
issuer engaging in promotional activities on 
behalf of the issuer, or is otherwise com-
pensated, whether in the past or prospec-
tively, to promote an issuer’s offering; 

(5) Advise an issuer about the structure or 
content of the issuer’s offering, including as-
sisting the issuer in preparing offering docu-
mentation; 

(6) Compensate a third party for referring 
a person to the funding portal, so long as the 
third party does not provide the funding por-
tal with personally identifiable information 
of any potential investor, and the compensa-
tion, other than that paid to a registered 
broker or dealer, is not based, directly or in-
directly, on the purchase or sale of a secu-
rity in reliance on section 4(a)(6) of the Secu-
rities Act (15 U.S.C. 77d(a)(6)) offered on or 
through the funding portal’s platform; 

(7) Pay or offer to pay any compensation to 
a registered broker or dealer for services, in-
cluding referrals pursuant to paragraph (b)(6) 
of this section, in connection with the offer 

or sale of securities by the funding portal in 
reliance on section 4(a)(6) of the Act(15 
U.S.C. 77d(a)(6)), provided that: 

(i) Such services are provided pursuant to 
a written agreement between the funding 
portal and the registered broker or dealer; 

(ii) Such services and compensation are 
permitted under this part; and 

(iii) Such services and compensation com-
ply with the rules of any registered national 
securities association of which the funding 
portal is a member; 

(8) Receive any compensation from a reg-
istered broker or dealer for services provided 
by the funding portal in connection with the 
offer or sale of securities by the funding por-
tal in reliance on section 4(a)(6) of the Secu-
rities Act (15 U.S.C. 77d(a)(6)), provided that: 

(i) Such services are provided pursuant to 
a written agreement between the funding 
portal and the registered broker or dealer; 

(ii) Such compensation is permitted under 
this part; and 

(iii) Such compensation complies with the 
rules of any registered national securities as-
sociation of which the funding portal is a 
member; 

(9) Advertise the existence of the funding 
portal and identify one or more issuers or of-
ferings available on the portal on the basis of 
objective criteria, as long as: 

(i) The criteria are reasonably designed to 
identify a broad selection of issuers offering 
securities through the funding portal’s plat-
form, and are applied consistently to all po-
tential issuers and offerings; 

(ii) The criteria may include, among other 
things, the type of securities being offered 
(for example, common stock, preferred stock 
or debt securities); the geographic location 
of the issuer; the industry or business seg-
ment of the issuer; the expressed interest by 
investors, as measured by number or amount 
of investment commitments made, progress 
in meeting the issuer’s target offering 
amount or, if applicable, the maximum offer-
ing amount; and the minimum or maximum 
investment amount; and 

(iii) The funding portal does not receive 
special or additional compensation for iden-
tifying the issuer or offering in this manner; 

(10) Deny access to its platform to, or can-
cel an offering of an issuer, pursuant to 
§ 227.301(c)(2), if the funding portal has a rea-
sonable basis for believing that the issuer or 
the offering presents the potential for fraud 
or otherwise raises concerns about investor 
protection; 

(11) Accept, on behalf of an issuer, an in-
vestment commitment for securities offered 
in reliance on section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)) by that issuer on 
the funding portal’s platform; 

(12) Direct investors where to transmit 
funds or remit payment in connection with 
the purchase of securities offered and sold in 
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reliance on section 4(a)(6) of the Securities 
Act (15 U.S.C. 77d(a)(6)); and 

(13) Direct a qualified third party, as re-
quired by § 227.303(e), to release proceeds to 
an issuer upon completion of a crowdfunding 
offering or to return proceeds to investors in 
the event an investment commitment or an 
offering is cancelled. 

§ 227.403 Compliance. 
(a) Policies and procedures. A funding portal 

must implement written policies and proce-
dures reasonably designed to achieve compli-
ance with the federal securities laws and the 
rules and regulations thereunder relating to 
its business as a funding portal. 

(b) Privacy. A funding portal must comply 
with the requirements of part 248 of this 
chapter as they apply to brokers. 

(c) Inspections and examinations. A funding 
portal shall permit the examination and in-
spection of all of its business and business 
operations that relate to its activities as a 
funding portal, such as its premises, sys-
tems, platforms, and records by representa-
tives of the Commission and of the registered 
national securities association of which it is 
a member. 

§ 227.404 Records to be made and kept by 
funding portals. 

(a) Generally. A funding portal shall make 
and preserve the following records for five 
years, the first two years in an easily acces-
sible place: 

(1) All records related to an investor who 
purchases or attempts to purchase securities 
through the funding portal; 

(2) All records related to issuers who offer 
and sell or attempt to offer and sell securi-
ties through the funding portal and the con-
trol persons of such issuers; 

(3) Records of all communications that 
occur on or through its platform; 

(4) All records related to persons that use 
communication channels provided by a fund-
ing portal to promote an issuer’s securities 
or communicate with potential investors; 

(5) All records required to demonstrate 
compliance with the requirements of sub-
parts C (§§ 227.300 through 227.305) and D 
(§§ 227.400 through 227.404) of this part; 

(6) All notices provided by such funding 
portal to issuers and investors generally 
through the funding portal’s platform or oth-
erwise, including, but not limited to, notices 
addressing hours of funding portal oper-
ations (if any), funding portal malfunctions, 
changes to funding portal procedures, main-
tenance of hardware and software, instruc-
tions pertaining to access to the funding por-
tal and denials of, or limitations on, access 
to the funding portal; 

(7) All written agreements (or copies there-
of) entered into by such funding portal relat-
ing to its business as such; 

(8) All daily, monthly and quarterly sum-
maries of transactions effected through the 
funding portal, including: 

(i) Issuers for which the target offering 
amount has been reached and funds distrib-
uted; and 

(ii) Transaction volume, expressed in: 
(A) Number of transactions; 
(B) Number of securities involved in a 

transaction; 
(C) Total amounts raised by, and distrib-

uted to, issuers; and 
(D) Total dollar amounts raised across all 

issuers, expressed in U.S. dollars; and 
(9) A log reflecting the progress of each 

issuer who offers or sells securities through 
the funding portal toward meeting the target 
offering amount. 

(b) Organizational documents. A funding 
portal shall make and preserve during the 
operation of the funding portal and of any 
successor funding portal, all organizational 
documents relating to the funding portal, in-
cluding but not limited to, partnership 
agreements, articles of incorporation or 
charter, minute books and stock certificate 
books (or other similar type documents). 

(c) Format. The records required to be 
maintained and preserved pursuant to para-
graph (a) of this section must be produced, 
reproduced, and maintained in the original, 
non-alterable format in which they were cre-
ated or as permitted under § 240.17a–4(f) of 
this chapter. 

(d) Third parties. The records required to be 
made and preserved pursuant to this section 
may be prepared or maintained by a third 
party on behalf of a funding portal. An 
agreement with a third party shall not re-
lieve a funding portal from the responsibility 
to prepare and maintain records as specified 
in this rule. A funding portal must file with 
the registered national securities association 
of which it is a member, a written under-
taking in a form acceptable to the registered 
national securities association, signed by a 
duly authorized person of the third party, 
stating in effect that such records are the 
property of the funding portal and will be 
surrendered promptly on request of the fund-
ing portal. The undertaking shall include the 
following provision: 

With respect to any books and records 
maintained or preserved on behalf of [name 
of funding portal], the undersigned hereby 
acknowledges that the books and records are 
the property of [name of funding portal], and 
hereby undertakes to permit examination of 
such books and records at any time, or from 
time to time, during business hours by rep-
resentatives of the Securities and Exchange 
Commission and the registered national se-
curities association of which the funding 
portal is a member, and to promptly furnish 
to the Commission, its representatives, and 
the registered national securities association 
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of which the funding portal is a member, a 
true, correct, complete and current hard 
copy of any, all, or any part of, such books 
and records. 

(e) Review of records. All records of a fund-
ing portal are subject at any time, or from 
time to time, to reasonable periodic, special, 
or other examination by the representatives 
of the Commission and the registered na-
tional securities association of which a fund-
ing portal is a member. Every funding portal 
shall furnish promptly to the Commission, 
its representatives, and the registered na-
tional securities association of which the 
funding portal is a member true, correct, 
complete and current copies of such records 
of the funding portal that are requested by 
the representatives of the Commission and 
the registered national securities associa-
tion. 

(f) Financial recordkeeping and reporting of 
currency and foreign transactions. A funding 
portal that is subject to the requirements of 
the Currency and Foreign Transactions Re-
porting Act of 1970 (15 U.S.C. 5311 et seq.) 
shall comply with the reporting, record-
keeping and record retention requirements 
of 31 CFR chapter X. Where 31 CFR chapter 
X and § 227.404(a) and (b) require the same 
records or reports to be preserved for dif-
ferent periods of time, such records or re-
ports shall be preserved for the longer period 
of time. 

Subpart E—Miscellaneous Provisions 

§ 227.501 Restrictions on resales. 
(a) Securities issued in a transaction ex-

empt from registration pursuant to section 
4(a)(6) of the Securities Act (15 U.S.C. 
77d(a)(6)) and in accordance with section 4A 
of the Securities Act (15 U.S.C. 77d–1) and 
this part may not be transferred by any pur-
chaser of such securities during the one-year 
period beginning when the securities were 
issued in a transaction exempt from registra-
tion pursuant to section 4(a)(6) of the Securi-
ties Act (15 U.S.C. 77d(a)(6)), unless such se-
curities are transferred: 

(1) To the issuer of the securities; 
(2) To an accredited investor; 
(3) As part of an offering registered with 

the Commission; or 
(4) To a member of the family of the pur-

chaser or the equivalent, to a trust con-
trolled by the purchaser, to a trust created 
for the benefit of a member of the family of 
the purchaser or the equivalent, or in con-
nection with the death or divorce of the pur-
chaser or other similar circumstance. 

(b) For purposes of this § 227.501, the term 
accredited investor shall mean any person who 
comes within any of the categories set forth 
in § 230.501(a) of this chapter, or who the sell-
er reasonably believes comes within any of 

such categories, at the time of the sale of the 
securities to that person. 

(c) For purposes of this section, the term 
member of the family of the purchaser or the 
equivalent includes a child, stepchild, grand-
child, parent, stepparent, grandparent, 
spouse or spousal equivalent, sibling, moth-
er-in-law, father-in-law, son-in-law, daugh-
ter-in-law, brother-in-law, or sister-in-law of 
the purchaser, and shall include adoptive re-
lationships. For purposes of this paragraph 
(c), the term spousal equivalent means a co-
habitant occupying a relationship generally 
equivalent to that of a spouse. 

§ 227.502 Insignificant deviations from a 
term, condition or requirement of this 
part (Regulation Crowdfunding). 

(a) A failure to comply with a term, condi-
tion, or requirement of this part will not re-
sult in the loss of the exemption from the re-
quirements of Section 5 of the Securities Act 
(15 U.S.C. 77e) for any offer or sale to a par-
ticular individual or entity, if the issuer re-
lying on the exemption shows: 

(1) The failure to comply was insignificant 
with respect to the offering as a whole; 

(2) The issuer made a good faith and rea-
sonable attempt to comply with all applica-
ble terms, conditions and requirements of 
this part; and 

(3) The issuer did not know of such failure 
where the failure to comply with a term, 
condition or requirement of this part was the 
result of the failure of the intermediary to 
comply with the requirements of section 
4A(a) of the Securities Act (15 U.S.C. 77d– 
1(a)) and the related rules, or such failure by 
the intermediary occurred solely in offerings 
other than the issuer’s offering. 

(b) Paragraph (a) of this section shall not 
preclude the Commission from bringing an 
enforcement action seeking any appropriate 
relief for an issuer’s failure to comply with 
all applicable terms, conditions and require-
ments of this part. 

§ 227.503 Disqualification provisions. 
(a) Disqualification events. No exemption 

under this section 4(a)(6) of the Securities 
Act (15 U.S.C. 77d(a)(6)) shall be available for 
a sale of securities if the issuer; any prede-
cessor of the issuer; any affiliated issuer; any 
director, officer, general partner or man-
aging member of the issuer; any beneficial 
owner of 20 percent or more of the issuer’s 
outstanding voting equity securities, cal-
culated on the basis of voting power; any 
promoter connected with the issuer in any 
capacity at the time of such sale; any person 
that has been or will be paid (directly or in-
directly) remuneration for solicitation of 
purchasers in connection with such sale of 
securities; or any general partner, director, 
officer or managing member of any such so-
licitor: 
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(1) Has been convicted, within 10 years be-
fore the filing of the offering statement (or 
five years, in the case of issuers, their prede-
cessors and affiliated issuers), of any felony 
or misdemeanor: 

(i) In connection with the purchase or sale 
of any security; 

(ii) Involving the making of any false filing 
with the Commission; or 

(iii) Arising out of the conduct of the busi-
ness of an underwriter, broker, dealer, mu-
nicipal securities dealer, investment adviser, 
funding portal or paid solicitor of purchasers 
of securities; 

(2) Is subject to any order, judgment or de-
cree of any court of competent jurisdiction, 
entered within five years before the filing of 
the information required by section 4A(b) of 
the Securities Act (15 U.S.C. 77d–1(b)) that, 
at the time of such filing, restrains or en-
joins such person from engaging or con-
tinuing to engage in any conduct or practice: 

(i) In connection with the purchase or sale 
of any security; 

(ii) Involving the making of any false filing 
with the Commission; or 

(iii) Arising out of the conduct of the busi-
ness of an underwriter, broker, dealer, mu-
nicipal securities dealer, investment adviser, 
funding portal or paid solicitor of purchasers 
of securities; 

(3) Is subject to a final order of a state se-
curities commission (or an agency or officer 
of a state performing like functions); a state 
authority that supervises or examines banks, 
savings associations or credit unions; a state 
insurance commission (or an agency or offi-
cer of a state performing like functions); an 
appropriate federal banking agency; the U.S. 
Commodity Futures Trading Commission; or 
the National Credit Union Administration 
that: 

(i) At the time of the filing of the informa-
tion required by section 4A(b) of the Securi-
ties Act (15 U.S.C. 77d–1(b)), bars the person 
from: 

(A) Association with an entity regulated 
by such commission, authority, agency or of-
ficer; 

(B) Engaging in the business of securities, 
insurance or banking; or 

(C) Engaging in savings association or 
credit union activities; or 

(ii) Constitutes a final order based on a 
violation of any law or regulation that pro-
hibits fraudulent, manipulative or deceptive 
conduct entered within ten years before such 
filing of the offering statement; 

Instruction to paragraph (a)(3). Final order 
shall mean a written directive or declaratory 
statement issued by a federal or state agen-
cy, described in § 227.503(a)(3), under applica-
ble statutory authority that provides for no-
tice and an opportunity for hearing, which 
constitutes a final disposition or action by 
that federal or state agency. 

(4) Is subject to an order of the Commis-
sion entered pursuant to section 15(b) or 
15B(c) of the Exchange Act (15 U.S.C. 78o(b) 
or 78o–4(c)) or Section 203(e) or (f) of the In-
vestment Advisers Act of 1940 (15 U.S.C. 80b– 
3(e) or (f)) that, at the time of the filing of 
the information required by section 4A(b) of 
the Securities Act (15 U.S.C. 77d–1(b)): 

(i) Suspends or revokes such person’s reg-
istration as a broker, dealer, municipal secu-
rities dealer, investment adviser or funding 
portal; 

(ii) Places limitations on the activities, 
functions or operations of such person; or 

(iii) Bars such person from being associ-
ated with any entity or from participating in 
the offering of any penny stock; 

(5) Is subject to any order of the Commis-
sion entered within five years before the fil-
ing of the information required by section 
4A(b) of the Securities Act (15 U.S.C. 77d– 
1(b)) that, at the time of such filing, orders 
the person to cease and desist from commit-
ting or causing a violation or future viola-
tion of: 

(i) Any scienter-based anti-fraud provision 
of the federal securities laws, including with-
out limitation Section 17(a)(1) of the Securi-
ties Act (15 U.S.C. 77q(a)(1)), Section 10(b) of 
the Exchange Act (15 U.S.C. 78j(b)) and 17 
CFR 240.10b–5, section 15(c)(1) of the Ex-
change Act (15 U.S.C. 78o(c)(1)) and Section 
206(1) of the Investment Advisers Act of 1940 
(15 U.S.C. 80b–6(1)) or any other rule or regu-
lation thereunder; or 

(ii) Section 5 of the Securities Act (15 
U.S.C. 77e); 

(6) Is suspended or expelled from member-
ship in, or suspended or barred from associa-
tion with a member of, a registered national 
securities exchange or a registered national 
or affiliated securities association for any 
act or omission to act constituting conduct 
inconsistent with just and equitable prin-
ciples of trade; 

(7) Has filed (as a registrant or issuer), or 
was or was named as an underwriter in, any 
registration statement or Regulation A (17 
CFR 230.251 through 230.263) offering state-
ment filed with the Commission that, within 
five years before the filing of the informa-
tion required by section 4A(b) of the Securi-
ties Act (15 U.S.C. 77d–1(b)), was the subject 
of a refusal order, stop order, or order sus-
pending the Regulation A exemption, or is, 
at the time of such filing, the subject of an 
investigation or proceeding to determine 
whether a stop order or suspension order 
should be issued; or 

(8) Is subject to a United States Postal 
Service false representation order entered 
within five years before the filing of the in-
formation required by section 4A(b) of the 
Securities Act (15 U.S.C. 77d–1(b)), or is, at 
the time of such filing, subject to a tem-
porary restraining order or preliminary in-
junction with respect to conduct alleged by 
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the United States Postal Service to con-
stitute a scheme or device for obtaining 
money or property through the mail by 
means of false representations. 

(b) Transition, waivers, reasonable care ex-
ception. Paragraph (a) of this section shall 
not apply: 

(1) With respect to any conviction, order, 
judgment, decree, suspension, expulsion or 
bar that occurred or was issued before May 
16, 2016; 

(2) Upon a showing of good cause and with-
out prejudice to any other action by the 
Commission, if the Commission determines 
that it is not necessary under the cir-
cumstances that an exemption be denied; 

(3) If, before the filing of the information 
required by section 4A(b) of the Securities 
Act (15 U.S.C. 77d–1(b)), the court or regu-
latory authority that entered the relevant 
order, judgment or decree advises in writing 
(whether contained in the relevant judg-
ment, order or decree or separately to the 
Commission or its staff) that disqualifica-
tion under paragraph (a) of this section 
should not arise as a consequence of such 
order, judgment or decree; or 

(4) If the issuer establishes that it did not 
know and, in the exercise of reasonable care, 
could not have known that a disqualification 
existed under paragraph (a) of this section. 

Instruction to paragraph (b)(4). An issuer 
will not be able to establish that it has exer-
cised reasonable care unless it has made, in 
light of the circumstances, factual inquiry 
into whether any disqualifications exist. The 
nature and scope of the factual inquiry will 
vary based on the facts and circumstances 
concerning, among other things, the issuer 
and the other offering participants. 

(c) Affiliated issuers. For purposes of para-
graph (a) of this section, events relating to 
any affiliated issuer that occurred before the 
affiliation arose will be not considered dis-
qualifying if the affiliated entity is not: 

(1) In control of the issuer; or 
(2) Under common control with the issuer 

by a third party that was in control of the 
affiliated entity at the time of such events. 

(d) Intermediaries. A person that is subject 
to a statutory disqualification as defined in 
section 3(a)(39) of the Exchange Act (15 
U.S.C. 78c(a)(39)) may not act as, or be an as-
sociated person of, an intermediary in a 
transaction involving the offer or sale of se-
curities in reliance on section 4(a)(6) of the 
Securities Act (15 U.S.C. 77d(a)(6)) unless so 
permitted pursuant to Commission rule or 
order. 

Instruction to paragraph (d). § 240.17f–2 of 
this chapter generally requires the 
fingerprinting of every person who is a part-
ner, director, officer or employee of a broker, 
subject to certain exceptions. 

PART 228 [RESERVED] 

PART 229—STANDARD INSTRUC-
TIONS FOR FILING FORMS UNDER 
SECURITIES ACT OF 1933, SECU-
RITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND CON-
SERVATION ACT OF 1975—REG-
ULATION S-K 

Subpart 229.1—General 

Sec. 
229.10 (Item 10) General. 

Subpart 229.100—Business 

229.101 (Item 101) Description of business. 
229.102 (Item 102) Description of property. 
229.103 (Item 103) Legal proceedings. 
229.104 (Item 104) Mine safety disclosure. 

Subpart 229.200—Securities of the 
Registrant 

229.201 (Item 201) Market price of and divi-
dends on the registrant’s common equity 
and related stockholder matters. 

229.202 (Item 202) Description of registrant’s 
securities. 

Subpart 229.300—Financial Information 

229.301 (Item 301) Selected financial data. 
229.302 (Item 302) Supplementary financial 

information. 
229.303 (Item 303) Management’s discussion 

and analysis of financial condition and 
results of operations. 

229.304 (Item 304) Changes in and disagree-
ments with accountants on accounting 
and financial disclosure. 

229.305 (Item 305) Quantitative and quali-
tative disclosures about market risk. 

229.306 [Reserved] 
229.307 (Item 307) Disclosure controls and 

procedures. 
229.308 (Item 308) Internal control over fi-

nancial reporting. 

Subpart 229.400—Management and 
Certain Security Holders 

229.401 (Item 401) Directors, executive offi-
cers, promoters and control persons. 

229.402 (Item 402) Executive compensation. 
229.403 (Item 403) Security ownership of cer-

tain beneficial owners and management. 
229.404 (Item 404) Transactions with related 

persons, promoters and certain control 
persons. 

229.405 (Item 405) Compliance with section 
16(a) of the Exchange Act. 

229.406 (Item 406) Code of ethics. 
229.407 (Item 407) Corporate governance 
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